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In order to make out a cause of action in malicious prosecution, malice and want of probable cause must exist, and 
neither is sufficient without the other. 


In order to make out a cause of action in malicious prosecution, malice and want of probable cause must exist.' It has been 
said that malice and want of probable cause constitute the gist of a malicious prosecution action.” Without malice, want of 
probable cause alone is insufficient.* On the other hand, the existence of probable cause trumps any consideration of malice 
in a malicious prosecution claim, even if malice were present.’ In fact, it has been said that malice in a malicious prosecution 
claim is only considered when there is a lack of probable cause.’ 


Malice, in the context of malicious prosecution, may be inferred from a lack of probable cause,° but a lack of probable cause 
cannot be inferred from malice.’ In this regard, the element of malice is evaluated separately from probable cause, and if the 
defendant had such information as would reasonably lead the defendant to believe that the accused had committed a crime, it 
is immaterial that the defendant may have been actuated by malice or by motives that were less than noble in bringing the 
charge.’ 
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